Possible Procedure for Obtaining Orders in Council

The following procedural steps are derived from the Parliamentary Under-Secretary of State at the Wales Office’s
letter to Mrs Gillian of February 2006 during Committee stage of the Bill in the Commons, except as otherwise
shown. The Assembly Standing Orders Committee have not yet considered what procedures should apply to the
preparation of a draft Order in Council (including any proposal for the Assembly to debate any draft before it is sent

to the SoS).

1. Proposals, whether made by an AM, the WAG, the
Assembly Committee or an outside body, all go in
draft form to the Secretary of State.

Source: U-S’s letter.

2. Accompanying the proposal should be an
explanation of why it is considered that an Order is
necessary and, possibly, a draft of what the first
Measure would look like were the Order to be agreed
to. Source: U-S’s letter.

9. If the Assembly agrees (at present on a simple
majority, but this is something we should consider in our
submission to the SO Committee) with the draft as
presented under either stages 6 or 7 above, the draft is
then passed to the First Minister who refers it to the
Secretary of State. Source: GWA Part 111

3. If the SoS does not agree in principle with the
proposal, it is returned to the Proposer with a request
to reconsider it. At this stage, this is not a formal
rejection under the Act.

Source: U-S’s letter.

10. The SoS will either confirm his agreement for the
bid for an Order in Council, or explain within 60 days
why he does not agree. The current SoS has indicated
that he would be very likely to agree if the procedure
outlined above is followed. If it is not followed or the
Proposer does not accept the comments made by either
the SoS or the Parliamentary Committees, then the SoS
is likely to refuse to allow the draft to go forward to
Parliament for debate. Source: GWA Part 11

4. If the SoS does agree with the proposal in
principle, it will be sent with the accompanying
documents to the Welsh Affairs Select Committee of
the House of Commons and a Committee of the
House of Lords (possibly the Constitution
Committee). Source: U-S’s letter.

11. If the SoS refuses top lay the draft Order before
Parliament, he shall give reasons for his refusal to the
Assembly First Minister, who will lay a copy of the
refusal before the Assembly which the Assembly will
then publish. Source: GWA Part 111

5. Each Committee will consider the draft, possibly
taking written or oral evidence.
Source: U-S’s letter.

6. If neither Committee has any comments, then, if
the SoS is in agreement, the proposal will be returned
with an invitation for the Proposer to send it to the
Assembly for debate.

Source: U-S’s letter.

7. 1f one or both of the Committees do have
comments to make, the draft will be returned to the
Proposer with a request from the SoS for further
information. If the Proposer agrees with the
comments and includes them in the draft Order
application, the draft is then passed to the Assembly
as in Stage 6 above. Source: U-S’s letter.

12. Drafts which are submitted by the SoS to Parliament
for debate will be debated on the floor of each House for
up to 90 minutes with a simple majority vote at the end
of the debate. Each House must agree to the draft Order
being made. The rules of each House allow the draft to
be debated in Committee instead of on the floor of the
House, with the Committee reporting to each House that
it has debated the draft. If the reports of each Committee
are favourable, then both Houses will usually endorse
the draft without further debate. There is no indication at
present as to whether this procedure will be adopted
instead of full debate on the floor of each House.
Source: GWA Part 111
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8. While the proposed Order in Council is in draft,
either the Assembly Counsel General or the UK
Attorney General may refer the legality of the draft to
the Supreme Court. Source: GWA Part 111

13. If the Order is made, the SoS will then submit it to
the Privy Council office for approval by the Queen in
Council. The Assembly can then begin making
measures. In theory, because the Orders are a form of
subordinate legislation, their legality can be challenged
in the Administrative and higher Courts. However,
having been considered and approved by Parliament, it
is not likely that the Courts will find them to be ultra
vires. Source: GWA Part 111

Note: The SOs will have to set out in detail the
complete role which the Assembly plays in every
aspect of processing a draft Order. This seems to
point to up to 10 SOs for this purpose.

David Lambert, Marie Navarro.



